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 n Deferred prosecution agree-
ments (DPAs) and nonprosecu-
tion agreements (NPAs) are 
frequently concluded outside 
courts of law and thus without 
judicial oversight.

 n DPAs and NPAs enable the gov-
ernment to impose dispropor-
tionate punishment. 

 n DPAs and NPAs create an 
incentive structure giving 
potential defendants far more 
to fear from prosecution than 
from conviction.

 n Overdeterrence misallocates 
social resources by forcing 
defendants to take excessive 
precautions against losses, 
thereby diverting resources bet-
ter spent elsewhere.

 n Use of DPAs and NPAs began 
increasing in 2005 and continues 
unabated, increasing from an 
average of 23 per year for the last 
five years of the Bush Adminis-
tration to an average of 33 per 
year for the first five years of the 
Obama Administration.

 n An independent review of DPAs 
and NPAs is the first step in curb-
ing this practice.

Abstract
Deferred prosecution agreements and nonprosecution agreements 
are now staples of the enforcement strategy of the Department of Jus-
tice, which lauds them for their powerful incentive effects. Regretta-
bly, these incentives often allow the DOJ to wring concessions from 
private parties that are disproportionate to the level of their offenses. 
The DOJ gains this improper leverage because to the target firm, the 
consequences of prosecution, typically in the form of loss of licenses, is 
worse than the consequences of conviction, which often imposes only 
modest fines. One illustration of the potential abuse is the recent DPA 
with Toyota, whereby its least important wrong—ostensible mislead-
ing of consumers—attracted the most severe sanctions. A good first 
step toward curing this practice would be independent review of DPAs 
and NPAs.

Recent years have been marked by a worrisome increase in 
criminal enforcement as a tool of domestic policy. One power-

ful weapon in this government arsenal is the deferred prosecution 
agreement (DPA), sometimes called a nonprosecution agreement 
(NPA), whereby the government agrees to defer or stop prosecution 
against an individual or firm that complies in full with the condi-
tions of the agreement. These conditions often include requiring the 
individual or firm to make certain payments to the government or 
private citizens, to fire senior employees, to restructure key aspects 
of the business, and to accept continuing government oversight and 
monitoring of the activities of the firm or specific individuals for a 
period of years.
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These agreements are frequently concluded out-
side courts of law and thus without judicial oversight. 
The cumulative cost of compliance with these sanc-
tions imposes a heavy burden on the regulated par-
ties. These include meeting the explicit terms of the 
DPA or NPA and extend to the disruption of business 
operations and an evident loss in reputation and 
business goodwill.

The government’s stated reason for using these 
agreements is to stem an epidemic of crime that 
would otherwise allow bad actors within the sys-
tem to gain at the expense of innocent individuals. 
Indeed, the rhetoric used to support this position 
has a crusading quality that misses or understates 
the underlying difficulties with the practices. This 
Legal Memorandum examines some of the salient 
features of these agreements.

 n The first section outlines the unwonted zeal 
that government officials often bring in order to 
obtain these agreements.

 n The second section examines the logic of settle-
ment of both ordinary civil and criminal disputes 
and explains why the collateral consequences 
from any unilateral government decision to 
initiate prosecution are inconsistent with any 
credible theory of optimal criminal punishment 
because they enable the government to impose 
disproportionate punishment on its selected tar-
gets through NPAs and DPAs.

 n The third section then applies this analysis to one 
recent DPA that the Department of Justice (DOJ) 
concluded with great fanfare with Toyota Motors 
regarding defects in Toyota’s acceleration pedal.

Government Zealotry  
in a World of Uncertainty

A convenient demonstration of the one-sided view 
of the topic is found in the rhetoric of eric Holder, 
then Deputy Attorney General of the united States 
under President Bill Clinton and now Attorney Gen-
eral under President Barack Obama. Holder’s 1999 
memo started:

General Principle: Corporations should not be 
treated leniently because of their artificial nature 
nor should they be subject to harsher treat-
ment. Vigorous enforcement of the criminal laws 
against corporate wrongdoers, where appropri-
ate, results in great benefits for law enforcement 
and the public, particularly in the area of white 
collar crime. Indicting corporations for wrong-
doing enables the government to address and be 
a force for positive change of corporate culture, 
alter corporate behavior, and prevent, discover, 
and punish white collar crime.1

Holder’s belief, which he still holds today, is that 
DPAs and NPAs make sure that crime will not pay. 
The deterrence that the government achieves at low 
price in these cases pays handsome social dividends, 
it is claimed, in the form of lower levels of criminal 
abuse by other businesses, which well understand 
the unwelcome fate that awaits them if they cross 
the line into criminal behavior.

Like all grand overgeneralizations, this proposi-
tion contains a grain of truth. In a world of certain-
ty, aggressive use of DPAs and NPAs will harm only 
the guilty while sparing the innocent, thereby giving 
a huge leg up to private parties that refuse to devi-
ate from the straight and narrow. At the very least, 
the imposed sanctions will suck all of the gains out 
of these illicit activities. extra punishment, often 
in the form of heavy fines, thus can be routinely 
imposed without negative side effects. Rational indi-
viduals and firms will see the writing on the wall 
and, so informed, will consciously refrain from tak-
ing the actions that provoke this stern government 
response. The dislocations to the individuals and 
firms that are caught thus yield large social gains by 
their indirect effects.

One clear implication of this optimistic theory of 
perfect deterrence is that the level of criminal activ-
ity should trend sharply toward zero. Accordingly, 
the number of criminal cases will tend to zero as 
well, which allows the state to pare back its overall 
enforcement effort.

In a world of certainty, these strong penalties 
are in principle warranted. The standard theory 

1. Memorandum from Deputy Attorney General Eric Holder to All Component Heads and United States Attorneys on Bringing Charges Against 
Corporations (June 16, 1999), available at http://www.friedfrank.com/files/QTam/holdermemo.pdf.
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of deterrence states that punishments should be 
set high enough to make sure that a wrongdoer is 
left worse off by committing crimes than by acting 
in law-abiding ways. The fly in the ointment comes 
from introducing into the argument certain irre-
ducible facts of criminal enforcement: uncertainty, 
error, and administrative costs (for government) 
and compliance costs (for private parties). Now the 
happy deterrence story turns into a myth.

each of these three elements forces conscientious 
thinkers to back off from the gung-ho model of crim-
inal enforcement. The first two elements are linked 
closely together, as uncertainty pervades the admin-
istration of criminal justice. Many cases of criminal 
liability turn on questions of intent or knowledge, 
which often require quite specific information as to 
what was intended in a particular case or why. Other 
cases depend on the introduction of evidence that 
is difficult to collect and interpret and that may run 
afoul of the various constitutional guarantees under 
the Fourth and Fifth Amendments.

Important errors can thus creep in even if the 
government agents are scrupulous in their charg-
ing behavior, and the dangers become even greater 
whenever crusading prosecutors take over a high-
visibility case. The errors in these cases can go to the 
issue of whether any crime has been committed at 
all or whether the prosecutors have ramped up the 
punishments above and beyond the optimal level, 
given that excessive enforcement is an inherent risk 
of criminal enforcement.

It is worth recalling that the once-notorious 
prosecution of Arthur Andersen, enron’s auditor, 
destroyed the entire firm, even though the indict-
ment addressed asserted misconduct in a small por-
tion of the firm concerned with ambiguous instruc-
tions on document shredding. To add insult to injury, 
the united States Supreme Court unanimously 
found that the government indictment that sank 
Andersen was defective on elementary grounds.2 
The united States had read the “corruption” require-
ment out of the relevant statute by claiming that any 
effort to persuade another person to destroy the 

documents in question sufficed. That faulty instruc-
tion did not distinguish between a program of law-
ful document destruction and one that was intended 
to obstruct any government investigation of certain 
enron-related transactions.

It is equally worth noting that the recent DPA that 
hit JPMorgan Chase for $1.7 billion for its alleged 
role in the Bernard Madoff scandal also rested on 
a very sketchy theory of criminal liability. Some JP  

Morgan Chase officers had heard rumors that a 
“cloud” hung over Madoff’s operation during the 
course of supplying routine administrative servic-
es for the firm. The government’s own exhaustive 
Investigation of Failure of the SEC to Uncover Ber-
nard Madoff’s Ponzi Scheme—Public Version3 pointed 
out that many individuals both inside and outside of 
the SeC had suspicions that the entire situation was 
not entirely above board but did little, if anything, 
about it.

Yet the report did not take any action against any 
SeC employees, nor did it take any action against 
any other private parties who might have known 
this information. Indeed, at no point did the SeC 
report even mention JPMorgan Chase as a poten-
tial target for either criticism or investigation. The 
risk of selective prosecution by a populist Attorney 
General against a firm whose head, Jamie Diamond, 
was a critic of the Obama Administration’s policies 
on money and banking surely lurks in the shadows 
of this case.

These cases do not stand alone. In their recent 
detailed examination of these agreements, James 
Copland and Isaac Gorodetski of the Manhattan 
Institute issued a detailed study of DPAs and NPAs. 
The Shadow Lengthens: The Continuing Threat of 
Regulation by Prosecution4 notes that the use of DPAs 
and NPAs began to increase in 2005 and continues 
unabated to the present day. Over the past 10 years, 
they report, public sources reveal about 278 DPAs 
and NPAs. In the George W. Bush years from 2004 
to 2008, there were 115 such settlements, for an 
average of 23 per year and a peak of 41 in 2007. In 
the five Obama years from 2009 to 2013, that total 

2. Arthur Andersen LLP v. United States, 544 U.S. 696 (2005).

3. United States Securities and Exchange Commission, Office of Investigations, Investigation of Failure of the SEC to Uncover Bernard 
Madoff’s Ponzi Scheme—Public Version (Aug. 31, 2009), available at http://www.sec.gov/news/studies/2009/oig-509.pdf. For this author’s 
critique, see Richard A. Epstein, In Defense of JP Morgan, Defining Ideas (Oct. 29, 2013),  
http://www.hoover.org/publications/defining-ideas/article/160366.

4. James Copland & Isaac Gorodetski, The Shadow Lengthens: The Continuing Threat of Regulation by Prosecution (2014).



4

LEGAL MEMORANDUM | NO. 129
JuNe 26, 2014  

rose to 163, for an average of about 33 per year, with 
a total collection of $25 billion. The list of targeted 
firms includes Ralph Lauren, Royal Bank of Scot-
land, GlaxoSmithKline, and HSBC. In February 
2014, JPMorgan entered into a DPA over the Bernard 
Madoff scandal for about $1.7 billion, even without 
any direct evidence of fraud in the situation.5

The threat that drives such settlements is the evi-
dent risk that a criminal prosecution can lead to the 
ultimate sanction against banks: revocation of their 
charter to do business.6 Well aware of these conse-
quences, federal prosecutors have exacted a guilty 
plea from Credit Suisse by persuading both the Fed-
eral Reserve Bank of New York and Benjamin M. 
Lawsky—New York State’s first Superintendent of 
Financial Services, the most powerful position in 
New York—not to lift the licenses of Credit Suisse 
after it agreed to enter a criminal plea. The guilty 
plea was then coupled with a $2.6 billion fine that did 
not impose any criminal sanctions on any current 
employee of the firm, although eight former employ-
ees were prosecuted.7 The market did not respond 
negatively to the settlement; in fact, its share prices 
rose, doubtlessly because of the way in which the 
government pulled its punches.8

Settlement Theory
The question then arises whether the outcomes of 

these settlements should be evaluated on the benign 
theory that the higher the fine, the better the result, 
but there are strong theoretical reasons why this 
optimistic approach leads to a very bad assessment 
of the overall practice. To see why, it is necessary 
to give a brief outline of the settlement of disputes, 
both with and without DPAs or NPAs.

The stripped-down account of settlements in 
ordinary civil cases runs as follows. The plain-
tiff files a complaint that asks for a certain amount 
of money. The plaintiff knows that there is some 

chance that she will not win the case and that she 
will be required to make certain expenditures in 
order to bring the lawsuit to completion. The expect-
ed rate of return from litigation is equal to the antici-
pated amount of recovery multiplied by the chances 
of winning, less the costs of bringing the suit, which 
are incurred in all cases.

In looking at the first term, dealing with expected 
return, it matters whether the plaintiff is risk-neu-
tral or risk-averse. (There are few cases in which par-
ties prefer to take on litigation risk.) The standard 
assumption is that there is some level of risk aversion. 
At this point, the settlement pressure on the plaintiff 
arises from her ability to eliminate both the uncer-
tainty and the expense of suit. The defendant faces 
reciprocal incentives. His costs equal the expected 
amount of damages, which takes into account both 
the magnitude and the probability of losses, plus the 
certainty of incurring costs in defending the case.

The reason why settlement is possible in these 
situations is that both sides gain from eliminating 
legal uncertainty and litigation costs. So long as the 
plaintiff’s lowest demand is below the defendant’s 
highest offer, the parties could well strike a bargain 
from which both benefit by reducing uncertainty 
and saving out-of-pocket costs.

No one claims that this process is easy. The par-
ties could differ in their estimation of the relevant 
variables in the equation. If the bargaining range 
(between the plaintiff’s minimum ask and the defen-
dant’s maximum offer) is large enough, no result 
leaves both parties better off. Both parties will be 
tempted to posture and bluff before reaching the 
final settlement. Thus, if the plaintiff is willing to 
settle for $100 and the defendant is willing to pay 
$200, any settlement between $101 and $199 will 
leave both sides better off. But there is no reason why 
the settlement will be for $150, as the bargaining 
skills of the two parties could push that figure one 

5. For the evolution of the case, see Christian Dem, JPMorgan Chase Could Face Penalties Related to Madoff Scandal, Daily Kos (Oct. 24, 2013), 
http://www.dailykos.com/story/2013/10/24/1250190/-JPMorgan-Chase-could-face-penalties-related-to-Madoff-scandal#; See Jessica 
Silver-Greenberg & Ben Protess, JPMorgan Chase Nears a $2 Billion Deal in a Case Tied to Madoff, N.Y. Times  
(Jan. 5, 2014), http://dealbook.nytimes.com/2014/01/05/jpmorgan-chase-nears-a-2-billion-deal-in-a-case-tiedo-madoff/.

6. Ben Protess & Jessica Silver-Greenberg, Two Giant Banks, Seen as Immune, Become Targets, N.Y. Times (April 29, 2014),  
http://dealbook.nytimes.com/2014/04/29/u-s-close-to-bringing-criminal-charges-against-big-banks/.

7. Andrew Grossman et al., Credit Suisse Pleads Guilty in a Criminal Tax Case, Agrees to Pay $2.6 Billion to Settle Probe by U.S. Justice Department, 
Wall St. J. (May 20, 2014), http://online.wsj.com/news/articles/SB10001424052702304422704579571732769356894.

8. Katharina Bart et al., Credit Suisse Guilty Plea Has Little Immediate Impact as Shares Rise, Reuters (May 20, 2014),  
http://www.reuters.com/article/2014/05/20/us-creditsuisse-investigation-idUSBREA4I0E620140520.
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way or the other. each round of bargaining reduces 
the gains from settlement, which places an addition-
al burden to conclude the deal quickly.

That said, even with these inevitable complica-
tions, on average this rocky process works tolerably 
well. The upshot is that the settlement figure tends 
to reflect the anticipated costs of defendant’s con-
duct as measured under the underlying substan-
tive rule. The plaintiff gets less through a settlement 
than through successful litigation. The defendant 
pays more than is required under successful liti-
gation. The incentives for settlement are properly 
aligned for both parties.

One key assumption about this simple model is 
that it introduces no fundamental asymmetries to 
either the litigation or settlement process. In princi-
ple, criminal settlements, often called plea bargains, 
should be amenable to resolution by the same rules 
where either fines or years in prison are substituted 
for the damages that are routinely awarded in civil 
litigation. To be sure, the criminal system relies on 
a very different system of discovery9 and imposes a 
higher burden of proof on the prosecution, but these 
changes alter only the probabilities of success, which 
in turn influences the size of both the expected pen-
alty and the cost of litigation.

Accordingly, the government takes a cut in col-
lecting a criminal fine or imposing a sentence, both 
based on the perceived weakness of its case. The ulti-
mate sanctions thus fall midway between those of a 
failed prosecution and those of a successful prosecu-
tion, which is as it should be.

unfortunately, the dynamics of criminal set-
tlement are upset because of the major collateral 
consequences of any criminal prosecution. I have 
called this switch the “Grand Inversion”10 to reflect 
the brutal fact that the danger of the government’s 
decision to prosecute for any reason is more deadly 
than conviction of the same offense on proof beyond 
a reasonable doubt. In cases against corporations, 
imprisonment is not an option, but fines are. In this 
context, the simple inversion means that DPAs and 
NPAs made before trial could result in larger sums 
than fines imposed after conviction because both 
DPAs and NPAs deviate systematically from the 
proper progression of litigation.

Ideally, the government in a criminal case should 
get its greatest return after it proves its case in open 
court beyond a reasonable doubt. If that case is set-
tled prior to the final verdict, the government’s need 
to show less should mean that it gets less in return.

But it does not. That benign outcome is frustrat-
ed by the complex interaction between the settle-
ment process used in criminal cases and the heavy 
collateral consequences that can be brought to 
bear against many individuals and firms. In many 
instances, the simple fact of criminal prosecution by 
the federal government triggers the loss of licenses 
to do business under independent state or federal 
laws even if no conviction follows. For a large cor-
poration, or even for a successful professional, the 
consequences of that loss can easily dwarf the crimi-
nal penalty.

Likewise, both firms and individuals fear crimi-
nal prosecution because of the effects on their busi-
ness reputation even if their licenses are not sus-
pended. The maxim of most people is “steer clear 
of trouble,” especially when one must explain one’s 
actions to restive shareholders or business partners. 
Who wants to deal with any individual or firm that 
is under indictment, lest they expose themselves to 
derivative lawsuits or other sanctions from dealing 
with a person or firm under a cloud? It is better to be 
safe than sorry, so in a competitive market, the pru-
dent party finds some new trading partner that does 
not labor under these evident disabilities.

Critically, the stakes are higher because most 
complex forms of dubious conduct may generate 
potential liability under multiple theories, which 
makes negotiating a comprehensive settlement 
difficult. The expected values of fines and punish-
ment therefore can exceed the values that satisfy 
any requirement of optimal deterrence—that is, 
under any theory that weighs excessive deterrence 
on the same scale as inadequate deterrence.

These bargaining dynamics tie into a system that 
features high levels of prosecutorial discretion and 
that imposes precious few constraints in charging 
defendants. The relentless expansion of the crimi-
nal law adds further avenues for potential prosecu-
tion, which makes it even more difficult to cabin 
prosecutorial discretion.

9. See Brady v. Maryland, 373 U.S. 83 (1963).

10. Richard A. Epstein, Deferred Prosecution Agreements on Trial: Lessons from the Law of Unconstitutional Conditions in Prosecutors in the 
Boardroom 38, 40 (Anthony S. Barkow & Rachel E. Barkow eds. 2011).
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Indeed, once the prosecution is brought, the 
criminal defendant knows that the probability of a 
loss of licenses, reputation, or goodwill approach-
es certainty, dwarfing any possible fine on convic-
tion. It constitutes the entire loss of business. In the 
Arthur Andersen prosecution, the indictment car-
ried a maximum penalty of $500,000, but the fact of 
prosecution reduced a firm worth $9 billion to bank-
ruptcy, dislocating hundreds of partners and caus-
ing some 28,000 employees to lose their jobs—none 
of whom was guilty of any wrongdoing.

No legislature would pass a law stipulating that 
Arthur Andersen’s supposed corruption offense in 
shredding documents should carry anything like a 
$9 billion penalty. Why, then, arm the government 
with a weapon that in effect can impose such pen-
alties even before anything resembling due process 
has run its course? No firm that faces these collater-
al costs will do anything other than capitulate, given 
that the burdens under a DPA or NPA leave it better 
off capitulating than winning in court after the pros-
ecution has taken place.

Overdeterrence leads to misallocation of social 
resources by forcing defendants to take exces-
sive precautions against losses, thereby diverting 
resources better spent elsewhere to reducing the 
risk of criminal behavior. Yet those better servic-
es and better products could also reduce the risk 
of loss from product failure or financial irregular-
ity. When the criminal law forces a real diversion 
of resources to compliance work, overall levels of 
innovation could slow down with attendant social 
losses in other areas, including safety issues. This 
point is not entirely hypothetical, as is made clear by 
looking at a recent DPA introduced with great pomp 
and circumstance.

The DOJ Toyota DPA  
with a $1.2 Billion Financial Penalty

The concerns mentioned above are not just 
theoretical abstractions. They set the dynamics 
for many government deferred prosecution agree-
ments. On Wednesday, March 19, 2014, the Depart-
ment of Justice triumphantly announced that it 
had exacted a $1.2 billion DPA from Toyota because 
of the company’s serious mishandling of two seri-
ous defects that led its accelerator to stick with 

potentially fatal consequences. The DPA also called 
for “an independent monitor to review and assess 
policies, practices and procedures relating to TOY-
OTA’s safety-related public statements and report-
ing obligations.”

It should be noted that the investigation that 
led to the deferred prosecution agreement was not 
for the safety losses associated with the use of the 
defective accelerator, but rather was separate pun-
ishment for “a criminal wire fraud charge” brought 
against Toyota, which had “defrauded consumers 
in the fall of 2009 and in early 2010 by issuing mis-
leading statements about safety issues in Toyota and 
Lexus vehicles.”

The agreement lasts for three years, after which 
the government will seek to have the charges dis-
missed against Toyota if it “abides by all terms of the 
agreement.”11 Nothing is said about what happens if 
Toyota slips up on any matter, large or small, within 
that time period.

As the DOJ’s announcement relates, the tragic 
accident that precipitated this DPA occurred in 2009 
in San Diego, California, when a family of four was 
killed after “a Lexus dealer had improperly installed 
an incompatible all-weather floor mat into the Lexus 
eS350 in which the family was traveling and that 
mat entrapped the accelerator at full throttle.” It 
seems quite clear that this unfortunate set of events 
creates serious liabilities for Toyota and its dealer 
even under the narrowest substantive theories of 
product liability, which restricts recovery to those 
cases in which the defendants are responsible for a 
latent defect in a vehicle that remains in its original 
condition and causes serious harm when the vehicle 
is used in its normal and proper fashion.

By the same token, however, this simple fact pat-
tern also makes it clear that in the individual case 
cited, the main culprit was the dealer who made the 
improper installation, not Toyota, whose mats caused 
no danger in the overwhelming number of cases when 
they were properly installed. It is equally clear that 
any measure of the severity of the defect is influenced 
by the likelihood that some future mishap will occur.

Yet nothing in the DOJ account suggests that 
this defect caused any other fatal accident or that 
the probability of further loss was high. Nor is there 
any recognition in the announcement that Toyota 

11. Justice Department Announces Criminal Charge Against Toyota Motor Corporation and Deferred Prosecution Agreement with $1.2 Billion 
Financial Penalty (March 19, 2014), available at http://www.justice.gov/opa/pr/2014/March/14-ag-286.html.
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had already been subject to heavy tort liability that 
already is calibrated to supply the appropriate level 
of deterrence for the particular deaths.

The situation is still more complex because this 
particular defect related to a matter brought prop-
erly before the National Highway Traffic Safety 
Administration (NHTSA), one of whose major func-
tions is to see that automobile companies correct 
defects in automotive design before they can cause 
further harm to individuals. The DOJ report makes 
a powerful case that Toyota wrongfully concealed 
from NHTSA vital information about the dangers to 
the accelerator pad, not only regarding the mat issue, 
but also regarding the risk that it would stick for 
other reasons. With respect to the floor mats, Toyota 
managed to limit the recall to the mats without hav-
ing to make any changes in the vehicle, “a result that 
Toyota employees touted internally as a major victo-
ry: ‘had the agency…pushed for recall of the throttle 
pedal assembly (for instance), we would be looking 
at upwards of $100 + million in unnecessary costs.”12

The DOJ press release uses this quotation to 
establish the bad faith of Toyota. In fact, it suggests 
a narrative that is at least as critical of NHTSA as it 
is of Toyota. Toyota position’s is that fixing the mat 
is a cheaper way to solve this problem if it secures 
clearance for the accelerator pedal, even if the mat 
is improperly installed. That solution could be 
$100 million cheaper than a more expensive prod-
uct redesign. If it is, Toyota’s position is consistent 
with advancing overall social welfare, while NHTSA, 
by contrast, has not followed a sensible cost-bene-
fit analysis.

Again, there is a serious social loss if NHTSA uses 
the occasion of a potential product defect to impose 
on firms wasteful expenditures that offer little or no 
additional safety benefit to their customers. If that 
charge is true, a top-to-bottom examination of how 
NHTSA conducts its safety investigations is needed.

The DOJ release quoted Transportation Secre-
tary Anthony Foxx thanking NHTSA investigators 
who worked “tirelessly” in the investigation and 

“succeeded in this effort in spite of extraordinary 
challenges.”13 But the overzealous enforcement of 
its safety mandate carries with it serious risks for 
consumers, and the government’s conduct puts all 

automobile companies in a difficult position. If they 
do not report defects that have an exceedingly low 
probability of causing further harm, they risk hav-
ing the book thrown at them. If they do report those 
low risks of harm, they could be saddled with costly 
requirements to make unnecessary or even counter-
productive design changes. An overzealous NHTSA 
thus creates safety risks of its own.

These observations, of course, do not excuse 
Toyota’s conscious decision to conceal safety risks 
from NHTSA. Nor is it my point here to contest the 

“record civil penalties of more than $66 million”14 
levied against Toyota for its serious and deliberate 
breach of statutory duties. That fine sets an instruc-
tive baseline against which to measure the $1.2 bil-
lion fine that Holder announced for the criminal 
wire fraud case.

By any standard of criminal justice, that fine 
is absurdly out of proportion to Toyota’s injury to 
its consumers. The wire fraud charge is marginal 
to the serious issues raised by this case, which are 
the deaths and the breach of statutory duty, both 
of which were independently addressed previ-
ously. The supposed consumer deception in this 
case cannot therefore include any cases of physical 
harm because the civil suits brought against Toyo-
ta already fully accounted for them—perhaps with 
punitive damages. Nor can it include the punish-
ment for seriously misleading NHTSA.

The only purpose served by this huge fine was to 
correct the public misimpression created by Toyo-
ta’s false reassurances that it had gotten to the “root” 
of the problem when it had not in fact done so. No 
evidence shows that Toyota’s misleading statements 
had any influence on consumer behavior in buying 
Toyota vehicles that even approaches the impact of 
either the deaths on the one hand or the misrepre-
sentations and concealments from NHTSA on the 
other. Why, then, should DOJ impose a penalty that 
is nearly 20 times larger than the one that NHTSA 
imposed for a far more serious offense? And why did 
DOJ worry about oversight of public releases when 
the serious issues are in the ongoing relationship 
that Toyota has with NHTSA?

We have, therefore, a DPA the severity of which is 
utterly inconsistent with the severity of the under-

12. Id.

13. Id.

14. Id.
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lying offense. It is critical to recall the government 
rhetoric that led to this outsized penalty. Secretary 
Foxx insists that the full brunt of these penalties is 
that “they send a powerful message to all manufac-
tures to follow our recall requirements or they will 
face serious consequences.”15 But there is nary a 
word about whether these processes are sensible or 
not, nor is there an awareness that the heavier the 
penalties, the longer it will take to bring mistakes in 
the NHTSA processes to light.

u.S. Attorney for the Southern District of New 
York Preet Bharara toes the same line when he 
insists that “tens of millions of drivers in America 
have an absolute right to expect that the companies 
manufacturing their cars are not lying about seri-
ous safety issues; are not slow-walking safety fixes; 
and are not playing games with their lives.”16 Again, 
however, there is not a single word about why the 
NHTSA penalties were insufficient to address this 
issue, nor is there any explanation regarding what 
the optimal penalties should be, or how fast the cor-
porate corrections should be made, or even whether 
the fines should be against the corporation and their 
innocent shareholders instead of the individual 
officers in the company who hatched the inappro-
priate plan. This soaring rhetoric of absolute rights 
leads the analysis in the direction of counterproduc-
tive overdeterrence.

The one good piece of news from this public 
announcement is that it is subject to judicial review. 
Ideally, that review should have taken place prior to 
announcement of the agreement so that Toyota was 
not presented with a fait accompli in the hearings 
that follow. As matters now stand, it looks as though 
the judge in question will be asked to rubber stamp 
the agreement. Toyota, which remained mum when 
the DPA was announced, cannot be expected to raise 
a word in protest, lest the process ratchet up even 
further for noncooperative behavior.

Yet in light of all of the difficulties associated with 
DPAs in general and with this DPA in particular, the 
judge who hears this case should take the initiative 
and ask the DOJ to explain why the penalty on a sin-
gle count of criminal wire fraud charge should gener-
ate liabilities that are far greater than those imposed 
by either the tort system or NHTSA itself. It would 
be a sensible move for that judge to appoint an inde-
pendent party to challenge the settlement, given 
that Toyota cannot be expected to do so. This pro-
posal is not inconsistent with recent British efforts 
to impose extensive oversight on DPAs and NPAs.17

Conclusion
The hard question that remains is whether any 

other effective steps can constrain the use of DPAs 
and NPAs. The problem is a difficult one. Right now, 
the most blatant abuses look to be a thing of the 
past. It is no longer permissible to do what Christo-
pher Christie did when he was u.S. Attorney for the 
District of New Jersey, when his DPA with Bristol–
Myers Squibb over violations of the securities laws 
led to the endowment of an ethics program at Seton 
Hall Law School, Christie’s alma mater.18 Nor is it 
possible today to include in a DPA a provision that 
requires a company such as KPMG LLP to renege on 
its promise of legal assistance for its employees who 
are facing government prosecution.19

But stopping these evident abuses does not get 
to the core of the problem with DPAs and NPAs: 
their inverted incentive structure, which gives 
potential defendants far more to fear from prose-
cution than from conviction. The modest proposal 
for third-party review offers the best shot at some 
kind of external control of prosecutorial behav-
ior. The system of external review might also be 
expanded to include periodic reports to the public 
over any significant patterns in the administration 
of these agreements.

15. Id.

16. Id.

17. See Copland & Gorodetski, supra note 4. In 2013, however, the United Kingdom passed new legislation—the Crime and Courts Act, which 
introduced DPAs to the British criminal justice system beginning in February 2014. In contrast to U.S. practice, the U.K. rules limit the scope of 
corporate conduct subject to such arrangements and clearly delineate a transparent process that prosecutors must follow in pursuing DPAs, 
with significant judicial oversight.

18. U.S. Dep’t of Justice, U.S. Attorney, Dist. of N.J. & Bristol-Myers Squibb, Deferred Prosecution Agreement (June 13, 2005),  
http://www.usdoj.gov/usao/nj/press/files/pdffiles/deferredpros.pdf (“20. BMS shall endow a chair at Seton Hall University School of Law 
dedicated to the teaching of business ethics and corporate governance….”).

19. United States v. Stein, 495 F. Supp. 2d 390 (S.D.N.Y. 2007).
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It is far too soon to say whether these measures 
could undercut the destructive dynamic that now 
drives these settlements. It may seem trite to say, 
but perhaps the best protection against abuse would 
come from prosecutors internalizing a set of norms 
that helps to guard against excessive practices. Judg-
ing from the record of the past decade, that level of 
self-awareness has been sorely missing at the federal 
level in recent years.
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